
 
CMS Referral for Own Motion Review by DAB/MAC 

AQ-CMS OMR Referral Form 2.1  Page 1 of 7  
10/8/2010   

Appellant at ALJ Level 

Office of the Medicaid Inspector General 
for the State of New York 

ALJ Appeal Number 

1-765390235 

Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

August 16, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Home Health Care 
Provider, Practitioner OR Supplier 

Park Ridge Nursing Home, Inc. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

 

Rationale for Referral and Background:  

Park Ridge Nursing Home, Inc. (Provider) furnished the beneficiary home health care 
services from August 22, 2007, until January 25, 2008, and from February 4, 2008, until 
June 2, 2008.  Exh.1 at 37.  Provider submitted the claims to the Medicare 
Administrative Contractor, National Government Services (MAC), for Medicare 
reimbursement.  Id.  The MAC initially denied the claims, finding Provider failed to 
submit valid physician certifications for the services.  Id.  Thereafter, the University of 
Massachusetts Medical School on behalf of the Office of the Medicaid Inspector 
General for the State of New York (Appellant) requested a redetermination, arguing the 
home health care services were reasonable and necessary and provided while the 
beneficiary was confined to the home.  Exh.1 at 56.  The MAC issued an unfavorable 
redetermination decision, explaining the home health care services furnished on or after 
October 1, 2007, did not satisfy Medicare coverage criteria because the documentation 
did not include the physician’s certification of the beneficiary’s homebound status.  
Exh.1 at 38.  With regard to the home health care services furnished from August 22, 
2007, until September 30, 2007, the MAC stated those dates were not included in the 
review because they were not part of the traditional Medicare appeals process, but part 
of the Third Party Liability (TPL) Demonstration Project.   

Accordingly, Appellant requested the Qualified Independent Contractor, Maximus 
Federal Services (QIC), to review the MAC’s decision and issue a reconsideration.  
Exh.1 at 40-50.  Appellant again argued the home health care services were reasonable 
and necessary and provided while the beneficiary was confined to the home.  Id.  
Nevertheless, the QIC issued an unfavorable reconsideration decision, finding Medicare 
coverage did not exist for the home health care services furnished on or after October 1, 
2007.  Exh.4 at 13.  Specifically, the QIC stated the record did not contain an Outcome 
and Assessment Information Set (OASIS) report for dates of service from August 22, 
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2007, until October 20, 2007; the Plans of Care (POC) did not contain a physician’s 
certification of the beneficiary’s homebound status; and the beneficiary’s needs were 
custodial, chronic, and ongoing.1  Exh.4 at 15-15b.  Therefore, the QIC found the home 
health care services did not meet Medicare coverage criteria.  Id.  The QIC stated the 
home health care services furnished prior to October 1, 2007, were not included in the 
reconsideration review, as those dates of service were part of the TPL Demonstration 
Project.  Exh.4 at 15. 

As a result of the unfavorable reconsideration, Appellant sought a review of the denial 
from the Administrative Law Judge (ALJ).  Exh.4 at 9.  Appellant argued the home 
health care services met Medicare coverage criteria.  Exh.4 at 10.  In response to 
Appellant’s request for ALJ review, the QIC submitted a position paper in support of its 
position, stating the reconsideration rationale was sound.  Exh.6 at 1.  The QIC 
incorporated the reconsideration findings as its argument to the ALJ.  Exh.6 at 2.  After 
a telephonic hearing, the ALJ issued a fully favorable decision.  ALJ at 11.  The ALJ 
found the home health care services were reasonable and necessary and Medicare 
coverage criteria were met.  Id.  Accordingly, the ALJ ordered Medicare reimbursement 
for all dates of service at issue.  Id.  The ALJ did not address whether the administrative 
record included a physician’s certification of the beneficiary’s homebound status.  This 
referral requesting the Council accept own motion review follows. 

The ALJ erred as a matter of law in finding coverage existed for home health services 
provided before October 1, 2007, because neither the QIC nor the MAC included those 
dates of services in their reviews.  In so doing, the ALJ violated section 405.904(a)(2) of 
Title 42 of the Code of Federal Regulations (CFR), setting forth the progression of the 
Medicare claims appeals process, and section 405.1000(a) of Title 42 of the CFR, 
stating a party dissatisfied with a reconsideration may request ALJ review.  This was an 
error of law material to the outcome of the claim because:  (1) the ALJ lacked 
jurisdiction to consider the claims; (2) the claims for services before October 1, 2007, 
were precluded from review by the TPL demonstration project; and (3) the ALJ found 
coverage existed for forty days of home health care services not previously reviewed by 
the MAC or QIC.   

Additionally, the ALJ erred as a matter of law in finding Medicare coverage existed for 
home health services furnished to the beneficiary without valid POCs in violation of 
sections 409.41(b) and 424.22(a)(1)(ii) of Title 42 of the CFR.  The regulations require a 
physician certification stating the beneficiary was confined to the home except when 
receiving outpatient services as a condition for payment of home health services.  42 
                                            
1 The QIC stated:  “There was insufficient clinical information and other documentation 
to support the need for ongoing observation and assessment by a skilled nurse, as 
there were no significant changes in the beneficiary’s condition, medication regimen or 
treatment addressed within the information submitted for the dates of service under 
review.”  Exh.4 at 15b. 
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C.F.R. §§ 409.41(b), 424.22(a)(1)(ii).  In finding the home health services at issue 
complied with Medicare coverage criteria, the ALJ disregarded requirements articulated 
in the regulations.  In failing to adhere to the Medicare coverage criteria articulated in 
the regulations, the ALJ erred as a matter of law in violating section 405.1063(a) of Title 
42 of CFR.  See 42 C.F.R. § 405.1063(a) (“All laws and regulations pertaining to the 
Medicare and Medicaid programs . . . are binding on ALJs.”).  Moreover, in failing to cite 
or reference the evidence within the administrative record relied upon in determining the 
submitted documentation complied with Medicare coverage criteria, the ALJ erred as a 
matter of law in violation of sections 405.1000(d) and 405.1046(a) of Title 42 of the 
CFR.  See 42 C.F.R. §§ 405.1000(d) (“The ALJ conducts a de novo review and issues a 
decision based on the hearing record.”), 405.1046(a) (“Unless the ALJ dismissing the 
hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 
of law, and the reasons for the decision.  The decision must be based on evidence 
offered at the hearing or otherwise admitted into the record.”).  This error of law 
materially affects the outcome of this claim because the ALJ is finding Medicare 
coverage exists for home health services that do not comply with sections 409.41(b) 
and 424.22(a)(1)(ii) of Title 42 of the CFR. 

 
Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review of Reconsideration 

“The Medicare contractor makes an initial determination when a claim for Medicare 
benefits . . . is submitted.”  42 C.F.R. § 405.904(a)(2).  Afterwards, a “beneficiary who is 
dissatisfied with the initial determination may request that the contractor perform a 
redetermination for the claim.”  Id.; 42 C.F.R. § 405.940.  Thereafter, if the beneficiary is 
dissatisfied with the redetermination, he may request the QIC perform a reconsideration 
of the claim.  42 C.F.R. §§ 405.904(a)(2), 405.960.  Following the reconsideration, a 
party dissatisfied with the QIC’s decision may request ALJ review.  42 C.F.R. §§ 
405.1000(a), 405.904(a)(2).  “The issues before the ALJ include all the issues brought 
out in the initial determination, redetermination, or reconsideration that were not decided 
entirely in a party’s favor.”  42 C.F.R. § 405.1032(a). 

The ALJ conducts a de novo review and issues a decision based on the hearing record.  
42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be based on evidence 
offered at the hearing or otherwise admitted into the record.”  42 C.F.R. § 405.1046(a).  
An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.   

II. Third Party Liability Demonstration Project 

The Centers for Medicare and Medicaid Services (CMS) developed a demonstration 
program using a sampling approach to compute the Medicare share of the cost of home 
health services claims for dually eligible beneficiaries that were submitted and paid by 



 

 
  Page 4 of 7  
 

state Medicaid agencies. MedLearn Matters MM5969, (May 19, 2008) at 
http://www.cms.gov/MLNMattersArticles/downloads/mm5979.pdf; see also National 
Government Services, Medicare Monthly Review, Issue 2008-6 (June 2008) at 
http://www.ngsmedicare.com/wps/portal/ngsmedicare/home. The Third Party Liability 
demonstration covered the home health care claims incurred in the fiscal years of 2000 
to 2007 for Massachusetts and New York, and fiscal years 2001 to 2005 for 
Connecticut. The demonstration was designed to streamline the resolution of every 
dually eligible Medicaid claim the State may have paid in error. Id. Fiscal year 2007 
ended on September 30, 2007.  

CMS assigned jurisdiction of the Third Party Liability demonstration project to the J14 
MAC, NHIC, Corp.  Id.  NHIC explains: 

 For any claims with a “From Date” of service prior to 
October 1, 2007, the TPL demand bill will process as a 
rejected claim with reason code 39929. This is the correct 
reason code that is assigned to this type of demand bill 
because all dates of service prior to October 1, 2007 were 
part of the TPL demonstration project and are not subject to 
review or payment again. This rejection code CAN be 
appealed for any denied revenue codes on or after October 
1, 2007. 

Important  Reminders about Third Party Liability (TPL) Demand Billing, (October 28, 
2010) at 
http://www.medicarenhic.com/providers/articles/TPL%20Billing%20Reminders%20-
%20rev.pdf. Home Health Agencies (HHA) were to submit demand bills to Medicare only 
upon the state Medicaid agency’s request.  NHIC, Corp., Home Health TPL Demand 
Billing Teleconference Summary, (July 28 & 29, 2009) at 
http://www.medicarenhic.com/RHHI/billing/TPLdemandbillingtelQAJ14.pdf.  Once a 
demand bill was submitted to Medicare and a determination of payment conducted, the 
HHA would not be sent a denial letter; rather, the “processed claim [would] show up on 
[the HHA’s] remittance advice and [the HHA would] see all associated Remark codes 
for the processed claim on [its] remit.” Id. Thereafter, if the State of New York, 
Massachusetts, or Connecticut, or an agent thereof was dissatisfied with CMS’s 
determination of Medicare coverage for TPL demonstration program claims, the parties 
agreed to utilize arbitration services provided by the American Arbitration Association to 
resolve the dispute. American Arbitration Association, AAA Medicare Demonstration 
Project RULES, at http://www.adr.org/sp.asp?id=33256.  Therefore, any dispute 
regarding the denial of TPL demonstration claims bypassed the traditional Medicare 
appeals process and went directly to arbitration. 

III. Physician Homebound Certification 

“All laws and regulations pertaining to the Medicare and Medicaid programs . . . and 
applicable implementing regulations, are binding on ALJs.”  42 C.F.R. § 405.1063(a). 

http://www.cms.gov/MLNMattersArticles/downloads/mm5979.pdf
http://www.ngsmedicare.com/wps/portal/ngsmedicare/home
http://www.medicarenhic.com/providers/articles/TPL%20Billing%20Reminders%20-%20rev.pdf
http://www.medicarenhic.com/providers/articles/TPL%20Billing%20Reminders%20-%20rev.pdf
http://www.medicarenhic.com/RHHI/billing/TPLdemandbillingtelQAJ14.pdf
http://www.adr.org/sp.asp?id=33256
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Section 409.41 of Title 42 of the CFR states: 

In order for home health services to qualify for payment 
under the Medicare program the following requirements 
must be met: 

(a) The services must be furnished to an eligible 
beneficiary by, or under arrangements with, an HHA 
that— 

(1) Meets the conditions of participation for HHAs 
at part 484 of this chapter; and 

(2) Has in effect a Medicare provider agreement 
as described in part 489, subparts A, B, C, D, and 
E of this chapter. 

(b) The physician certification and recertification 
requirements for home health services described in 
§424.22. 

(c) All requirements contained in §§409.42 through 
409.47. 

Section 424.22 of Title 42 of the CFR sets forth the physician certification and 
recertification requirements for home health services.  In pertinent part, the regulation 
provides: 

Medicare Part A or Part B pays for home health services 
only if a physician certifies and recertifies the content 
specified in paragraphs (a)(1) and (b)(2) of this section, as 
appropriate. 

(a) Certification-- 

(1) Content of certification.  As a condition for 
payment of home health services under Medicare 
Part A or Medicare Part B, a physician must 
certify as follows: 

. . .  

(ii) Home health services were required 
because the individual was confined to the 
home except when receiving outpatient 
services. 

The requirements contained in sections 409.42, 409.43, 409.44, 409.45, 409.46, and 
409.47 of Title 42 of the CFR relate to beneficiary qualifications, requirements of home 
health care services POCs, skilled services requirements, dependent services 
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requirements, allowable administrative costs, and place of service requirements, 
respectively.     

 

Discussion:  
I. ALJ Review 

Here, the ALJ erred as a matter of law in finding coverage existed for home health 
services provided before October 1, 2007, because neither the QIC nor the MAC 
included those dates of services in their reviews.  In so doing, the ALJ violated section 
405.904(a)(2) of Title 42 of the CFR, setting forth the progression of the Medicare 
claims appeals process, and section 405.1000(a) of Title 42 of the CFR, stating a party 
dissatisfied with a reconsideration may request ALJ review.  This was an error of law 
material to the outcome of the claim because:  (1) the ALJ lacked jurisdiction to consider 
the claims; (2) the claims for services before October 1, 2007, were precluded from 
review by the TPL demonstration project; and (3) the ALJ found coverage existed for 
forty days of home health care services not previously reviewed by the MAC or QIC.   

In accordance with the Act and the CFR, the ALJ’s authority to review the adjudication 
of a claim is only triggered once the QIC issues an unfavorable reconsideration with 
regard to that claim.  See 42 C.F.R. §§ 405.904(a)(2), 405.1000(a).  Additionally, any 
appeal of a claim denial under the TPL demonstration project is committed to arbitration 
outside of the regular Medicare administrative appeals process.  Therefore, the ALJ 
erred in adjudicating dates of service falling within the TPL demonstration project after 
the QIC and the MAC explicitly excluded those dates of service from their reviews.  By 
considering these dates of service, the ALJ exceeded its jurisdiction. 

II. Physician Homebound Certification 

The ALJ erred as a matter of law in finding Medicare coverage existed for home health 
services furnished to the beneficiary without valid POCs in violation of sections 
409.41(b) and 424.22(a)(1)(ii) of Title 42 of the CFR.   

Here, the MAC and QIC consistently denied Medicare coverage for the home health 
care services furnished to the beneficiary because the documentation did not contain 
the physician’s certification of the beneficiary’s homebound status, as required by 
sections 409.41(b) and 424.22(a)(1)(ii) of Title 42 of the CFR.  Exh.1 at 38; Exh.4 at 15.  
In finding Medicare coverage criteria was satisfied, the ALJ failed to address whether 
the administrative record contained a physician’s certification of the beneficiary’s 
homebound status.  See ALJ at 1-11.  An examination of the POCs for the dates of 
service at issue reveals the POCs do not contain any statement, attestation, or 
certification from the beneficiary’s physician that the beneficiary was confined to the 
home.  See Exh.A at 277, 74, 216, 1, 149. 

In finding the home health services at issue complied with Medicare coverage criteria, 
the ALJ disregarded requirements articulated in sections 409.41(b) and 424.22(a)(1) of 
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Title 42 of the CFR, stating in order for home health care services to be covered by 
Medicare, the physician must certify the beneficiary is confined to the home.  In failing to 
adhere to the Medicare coverage criteria articulated in the regulations, the ALJ erred as 
a matter of law in violating section 405.1063(a) of Title 42 of CFR.  See 42 C.F.R. § 
405.1063(a) (“All laws and regulations pertaining to the Medicare and Medicaid 
programs . . . are binding on ALJs.”).  Moreover, in failing to cite or reference the 
evidence within the administrative record relied upon in determining the submitted 
documentation complied with Medicare coverage criteria, the ALJ erred as a matter of 
law in violation of sections 405.1000(d) and 405.1046(a) of Title 42 of the CFR.  See 42 
C.F.R. §§ 405.1000(d) (“The ALJ conducts a de novo review and issues a decision 
based on the hearing record.”), 405.1046(a) (“Unless the ALJ dismissing the hearing, 
the ALJ will issue a written decision that gives the findings of fact, conclusions of law, 
and the reasons for the decision.  The decision must be based on evidence offered at 
the hearing or otherwise admitted into the record.”).  These errors of law are material to 
the outcome of the claim because they result in the ALJ ordering Medicare 
reimbursement for home health care services that do not satisfy Medicare coverage 
criteria articulated in the CFR. 

 
Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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